9D 162 638 



AOiBOB 
TITLE 



ZWJTZT0XZOB 
SBQBS 162HCT 
BBSP9T ^0 
PIIB^0ATB 

t 



^DBS 

riESCBiP 



Bes«a« Stiuiley H*; ind Ctbers 
Copyzigbt Liability for Catlc Tclevisioo: Is 
Coapolscry Licensing tbe Sclnticn? * 
Band Corp* ^ Santa Bon ica, Calif. 

John and Bary B* Barkle Pcasdaticn, Ben lorii, B.T. . 
-B-2023-BF 
Feb 77 

50p. ' - . 

BLB^ FBOB file Band Corporation, 1700 Bain •^trect, Santa Bcnica»^ 
California 904Q6 C<3«CC :Fez cofjI > ^. 

- BF>S0.82 BC-S2.06 Pica Fcitage.. 
♦Cable Television: 7«ccmrcial lelevisioi;/ 
♦copyrights; Be obo sic facte ca; ♦ledcxal Icgialaticn;* 
♦Fedcral Begalation; «Ezcgzaiisg/.iExcadcaat) 




BBSTBACT 

Z^plicalHons of the 1S76 Gentral Bevisioc cf th€ 
Copyright Act for the rctrapaaieaicii cf 'teieviticn fzograajf by cable 
syateis are -investigated. Discassion o| the' history and chortccsings ^ 
of the coapalsory liceneing/prbvisicnr for distant aignal^iaportation 
ihclndes^ description of the ca£le provisions cf- the blfT^ alcag 
v^itJ^thiT^jQaicial* regnlatory, and'lcgiiila^^^ cf.'the 
«i%e coprright issue; shows why ccsfalflory licensing is an. 
ecotoalcatliy inefficient sabstitnte fof ltill liabilitf; and'ezajpines 
tli« policy choice between aetopting 'cospalf cry licensing antf. f taic 
liabilitf as a solstice to the copyright issoe* fhtf p^ctabl«L!;^v. 
financial' iaplicaticns cf distant jignal isFcrtations akdcr tbe - 
General Bevis ion for the cable and televisicB-sarke'ts. ^r^f alsd^ •->-'! 
ezaained* as veil as regnlatofy responses tc is itig ate the . iap^ct^ of ' 
the General Bevisicn cn the aap(ly of prcguiasiipg. (Anthoz/EAO) ^ ' . 

■ it.,. . ^ . ^ - , 



1 



^ B€production8 8apFl4ttd .by SD^S ai€ tbe bi^tt that can be aade ^ ^ 
. ^ . froa'the original dccaatnt* ^, 



U 1 Ot»At?MCirrdr MSALTM. 

IIAT»OMAu4MSTtTUT| 
ItjMICATlOtl 

TMts oocium'^mt secN rc^ro- 

^.PU^«0 CXACTLV-AS RCCriViO.^ROM 
TH« PERSON OR ORCANIZATlbN ORICll^ 
#OrJ«TSOf ViCMro* OPINIONS 
STAffO Op HOT NCCESiARtLY ftCPRE. 
SCM T Of (&I CI At INAT >OM At i *iS T I T U TC 
^ COUCATlO#lf>OSlTlON OR POdCV 



COPYRIGHT LIABILITY 



s 

5' 

ERIC 






PREI^AKED UNDER A.CRANT FROM TH^|OHN AND MARY R^MARKLE FOUNDATION 



STANLEY M.BBEN, 
WILLAM) d.MA,NNINGJR^ 
BRIDGERM/i^CHELL 



-PERMISSION TO REPRODUCE THIS 
MATERIAL HAS BEEN GPIaMTEO BY ,^ 



Rand Corp. 



R-2023-MF 
tEBRUA1lY1977 



TO TH« EOUCAtlONAU RE?pu 
iNfJORMATION CEWTER (ERIC) /ANO 
USERS OF TH,E ERIC SYSTJ»«r (j 



A" 




/• 

A- 



'ill 



5 ✓ 



PREFACE 



This report is one x>^^8e^ral studies pupporte^ by a' grant (torn 
the John and Mary R. Markle Foundation to Rahd**^ Coonniplcatlons \ 
Policy Program. The wplrlc In this program has Included economic, . 
social, and legal analysis In such area's as coopetlt^n and. pricing 
In the telephone Industry, the developoient ot cabl^ ^p^vlslon -and 
It* Impact on broadcasting, and problems of media crpi^^^-<>vnershlp . 

the Issue of copyright liability for signals d|sp|iyed by cable 
systems has cooLanded widespread Industrial, judfcla^l* 'and congressional 
concern fo^ mor^ than a decade. Recently, the Pr^$ld(teiit signed the 
General Revision of the Copyright Law, whl<Sh embrfl«:edvi^ • 
censing as a resolution of this issue; cable systems wlU be able to 
carry distant <>8lgnals authorlceed by the' Federal Conmuntc^t ions Coanission 
upon payvMnf specified percentage of theiir revwiifesV without nego- 

tiating with program suppliers for the retransmitted signals. This 
report' analyzes the historital background of the controversy van<i| 'the 
economic issues inv61ved- 4t concludes that future diff icultJ^^^with ^ 
the adoption of compulsoi^sJ.icensing' will arise as the cable Industry 
grows. • - , V ■ • 0° 
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The copyright laws prQvlde;|irMi^>l:, protection to'mithors of 
original, worjts by. granting ttaCT ^o^S over the, use of their prcKiutfts. . 
^ In the alM^encf jpf such c«>n«rol, ^plAgJ^lisia and unauthorized copying - 
^loi^ld slgil£tlcantl:^lmlnisli- the rewalrds accruing to Innovative activity 

For;alab8t seventy years, piTotectlbti to authors ira^ pi^ovlded by • 
the CopyrlgUt Atft of 1909. With time;* the parts of the Act that failed 
to deal dlrectlyjvlth changes In the nethods of distributing copyrighted 
'fiaterfala becanie obsoletel Cable 'teleylslon, with Its ability to carily 
television' slinaltffroA.dlstafit markers and redisplay them to Its sub- 
scribers, wad one such development that could. not have beea aiCtlclba ted 
In 1909. In 1974 the Supreme Court ruled that cable Systems were not . 
eogaged In a "petfonbaace" when they retransmitted distant signals and* 
thus were npt 'liable for copyrljsht^ Infringement; * . • ^ * ' 

^ • ,The C^neral Re;Vlslon of the Copyright Act, which took effect In , 
1976, provides a.'compvilsory, license that permits cable systems to* carry 
those signals currently; authorized |or retransmission by the Federal 
Cooninlcatlons Xkjmmlssloii . (FCC) upop payment of a specified percentage 
of i?cvBnues. (except for small^ cable systems, this payment Is basM ori 
the number of distant signals carried) 1 . The fees collected In this man- 
ner are to be distributed among ^the owners of copyrighted programs car- 
ried byca^Ie oyste&s. ' - ■ ' 

The- congressional review of the" 1909 Copyright Act {provided an 
unusual opportunity to reorder the structure of th6 .cable and broadcast 
televisliDiv-matkata-by-removingr-the-constralnta on trhe-cable-tndUBtry-dnd 
by creating a mechanism that could register more directly consumers' 
preferences to pt^gram suppliers/ * The basic chesls of this report Is 
that the congressional choice of a compulsory license. Instead of full 
copyright liability (I.e., requiring the usera of ' copyrighted material 
to negotiate with the ovner to acquirejttje right to use that material) 
for distant signals will/ for several reasons, aggravate the probleifs 
assoclflfted with distant signal importation. First, a compulsory license 



^is le8tt^effic4mt !than full" liability because the codbuaera^ willing- - 
nesiB to pa^itAlor ptograns la perceived only .indirectly by program aup- • - 
plleraV Secohd^ the lade of speelficlty in the gyldellnes/^for allocating 

.the ceo^laory l,icenae fees among suppliers can only aggravate their 
^j^venue. problems .as they argtie over the division of these fees^ Finally, 
iiiii^S^s full liabillty^^^w provided a more enduring resolution 

of ther copyright liability for cabj^, the General Revision j^rpvides only 
a temporary solution, fot i^s cable ^ys€<^ become more vlde$^ea<if, their . 



Impifrtation of distant signals vill erode both the revenue base of inde- * 

petid^t stations "apd the syndiicatlor^ fees paid by independents for non-^ 

network programs- i : ' * ^ \ * • 

' • • . . >/ 

^|We 'expect renewed controversy ovet both distant signal Importat^n 

and copyright liability for cable, despite .the fact that the General 

Revlsion*is supposed tp scuttle the matter. Resolution this controirer^^ 

might take the font of^ielther a tevislon of the 1976 General Revision to - 

impose full liability'^ or further FCC restrictions on distant si^^filll Import * 

;^tiDn.' Sincfe FCC regulation appears the more, likely outcome, the ulti- " 

mate effeot of^ the General Revision may^be tb Increase the amount of 

regulation that restricts coi^umers* abl^d^ to v lev programs* of their 

choice. 
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I. niTRODDCTIQH 



One of the purposes of' law is to promote' -an efficient allocation. 



pt^BBi^xirces. The goal of the ^copyright laws. In ^artlcula;, *l8 to 

^pt6y±de is flnapfclal incentive to authors to produce drlgln&L works ^ 

by granting them control over thS^^us^ of their 'products. In the ab- • 

dence of sucb control i^laglarlsm and urCanthorlzed copying wou^Sd . 

dlalnlsh'the reward^ to Innpvatlve activity to the point where anatiy 

potentially valuable works'mlght not b/^prpduced. 

almost seventy years c protection to -authors was prpvlded by . 

the Copyright Act of 1909.^ With tlme. 'tfhe parts of the Ai^t that. 
4- ■ ^ • • ' . ' . 
failed ^to deal directly with changes In the lihethoda of dlst;r.lbiiting 

copyrighted materials becam^. obsolete. Cable television' (CAtV) , 

%dth Its ability to* Import television slgnafs from distant geographic*- 

areas and redisplay them to. Its subscribers, one such develop-* 

j^nt that could not have b^en anticipated In 1909. • Initially, tb# 

• ./^ ■ . ' * . ^ ■ • 

courts attempted to deal lirith the copyright Issues concerning. CATV 

* ■ ~i ' ' ' 

'Within the terms of- the Copyrl^t> Act ; In the two leading ca8es,vthe 

iSupteme Couft ruled that' cable systems were" not engaged In ^^per- 



f^^l^nce" when, they retransmitted distant signals and» thus were npt 
liable for copyright Infringement.^ « 

.In 1976 tH^ General Revision of the CoRyrlght .Act took pjli^ce^ 
providing ^ dompulsory llcense^^r caby^vstems to jcarry thpse 
signals* currently authorlzed^for retransRslon the^Federal Com- 
munications Commission (FCC) upon , payment of a ^specified percentage 



f revenues^ — (ThtsT>ercciitage Is, cxcqpt for smaller~cabte~Bystfeitts^ — 
based on the number of distant signals carried.) The copyright 'fees 
thus' collected are to be distributed' amohg the owners of the copy- 
.righted progr^^ u^ed. 

The congressional revl£w of the 1909 Ac4Ji^vided an unusual 
opportunity to reorder th9^tmcture of the cable and- broadcast tel^- 
vlpibn markets by^removlng the constraints on the cable Industry and 
biAreatlng f mechanism that could register more' directly consumers' 



.pre£erence8 to program suppliers. The basic thesis of this report 
Is that th^ choice of compulsor^Oicetislng, Instead of full copyright 
ll^bllltyi for distant signals will/ for -the following several reasons 
aggravate the problems i^ssoclated'wlth distant signal l^ortdflon. 

Fees Jlxed by lilw need bear no relationship to prices 

^* , . ' ; negotiated In a free market. In particular » the fee 

schedule In the General Revision will provide program sup- 

' • pjllers too little revenue. . ' * 

' ■ ■ *" 

, 2^ , The formula contained in the Law Is likely to prove Inf lex- 

I -> Ible as economic conditions change. A;ithough th^i General^ 

Revision allows a rpyaltlT tribunal to Reassess fees » it ^ 

' . provides no guidance for altering the schedule^ * 
^ 3. The compulsory license^ will^ be l^ss efficient in providing : 
authors ;with the .financial incentives to produce original 
work than wDu|d fees negotiated in the marketplace if 
cable sysfcente .were requited to. pirirchase the right to re- 
tranimit a distant signal (i.e., full liability) because 
the payments to suppliers will be at most indirectly re- 
lated to consumer vlHlngness to pay for the progr^sning 
viowed. Under the General Revision, the division qf the 
, ^ • fees is by mutual agreement of Suppliers. An efficient 

• allocation requires that the indivi<iual supplier receive a ' 
payment that reflects the marginal value pf* the progranmlng 
to jbonsumprs. " • ' 

4. The most significant problem is the detrigiental long-run 
impacc^of compulBOlTriSiee^iiffrtig"!) suppliers. With 



fees. too low and the stations* ability to pay for programs 
reduced by^ the diversion of aucUences 2o distant signals, 
program suppliers will earn less as cable systems and dis- 
^ tant signal importation spread. Some programs will not^be 
f t^oduced because of inadequate conRensation, even when con- 

sumers value such programs mdre the costs of producing 

and distributing them. , 

• .1 ^ J 



- . ^ • • • 

The hlscory 'and sho^tconlngs* of ch^ compulaory licensing provi- 
sions for distant signal ImporCaClon In the^General Revision are" 
discussed In Che following three secclons. Section II describes the 
cable .provisions of the bill, along vlth the Judicial, regulatory, 
^nd legislative backgrounds of the cable copyright Issue. Section III 
• shovs why cbspulsory licensing Is an economically Incident substl-r 
tufee for full liability. Section IV examines the policy choice between 
adopting compulsory licensing and fuli riablllty as i solution to the 
copyright issue, ^ectlon V e^xamlnes the i>robable financial implica- 
tions, of distant signal importations under the General Revision- for 
^ the cable an^ television markets, and regulatory responses tb miti- 
gate the Impact of the General Revision on the supply of programming. 

Footnotes * * 

United States Code, Title 17J 

2 • . * 

. Unit€fd Artiete Televiajion, Inc^ v. Fortnightly Corporation^ 

392 U.S. 390, and Teleprompter Corporatio9\ 'v. Columbia Broadcaeting • 

System, Tnol ^ 41^ U.S. 394. . • . < 

a3 * 

^ General Revision of the .Copyright Law, Title 17 of the UnlTed * 
States Code, bereafteV cited as General Revision. , 
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THE 19^6 GENERAL REVIS IOH 

" — ' '. ' r..r '1 

The General IKevlslon bJE the Copyright Law grants irab'ie systems 

4 / • 

a compulsory license to carry distant as well as local signals "where^- 

the carriage of the signals. . .Is permissible under the rules, regu- • 

lati^ns, or authorisations of the Federal Conmunications Coomissloni"^ 

That Isi^by paying a fee a cable system can obtain the rlgjit'^o carry 

into a market any distant signal permittecl by^ the FCC, even if t|icre 

is a station in that market that has contracted to carry the pro-ams 

exhibited On 'the distant signets. -While FCC "nondupllcation" rules ' 

/continue to apply, neither the local. station, nor the distant station^ 
nor the programs* owners can pr/edude the cable 9ystem frdm Importing, 
the distant signal.^ 

The ^compulsory license' fee schedule is specified ift the law. As 
Table 1 Indicates, small -cable systems will pay a given percentage«of 

• their revenues. Independent of the number '*of distant signals i]q>orted. 
Larger systems, witl< receipts in excess of $160, Obo per Aalf-year,^pay 
a pei'centage of their revenues tor each signaL imported, with the p^i^-. 
centage declining a3 the number of Imported signals increases.^ 

The law* provides for the Register of Copyrights to distribute the 
license fees collected by this formula among copyright owners. If 
there is no controversy surrounding the dlsttibutlon, all fees will be 
paid at once. However, ifim controversy exists, a^ Copyright- Royalty 

. Tribunal will adjudicate 6he dispute and ma]#s a. Cinikl 'disposition of 

the fe€^8nKylt«rre^* The Tribunal is also 'charged with modifying the " 

fee schedule to reflect lof latlpn or changes la the FCC ruled on dis- 
" 5 - ' .11 

t^nt signal importation.* The General Revision provides no guidelines 

to^the Tribunal £or allocatl|^,fee% or for revising fee sche dulses 

other than ^t ^'e Tr^umal should behave in 4 "reasonable" manner. 

\ The background against which the debute over revlalng the Copy- 

right Act took place- is a mosaic of court decisions interpreting the 

t^t^ admimliftrativtf^rulemaklng b^ the /CC^ and legislative attempts 
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SEmANNUAL COMPTILSOlrf ^IpENSB FEES FOR CABLE ' IMPORTATION- 
^ DISTANT SIGNALS 



'Sysrtes Size, GR 



Basic. Charge If One ' Oi^rgc for . 

DljtflSant Signal l^pgvted . , Additional, Signals 



Vess than^ $80,00tf 

.^$80,000 to $160,000 
Greater than $160,000 



$15 or 0.005(2 GR - 
.$8O,O00X, whichever- la 
greater . 4 

$400 + 0.01(PR - $80,000) 

rf. 00675 CR ^ 



I 



00425 X G^' p^r signal 
^for^lgnals 2, 3, 4» 
0.002 X 6R:per signal 

for signals S.anS % 

beyond 



^ SOURCEr/^^^cral Revision of the ^yrlght Law,%ltle 17 of the United 
States CdlK (1576)^ . ^. 

GR • semiannual gross receipts from subscribers for basic cable 
service. . ' v 

, Or any fracg^on of -one equivalent staUon. , An Independent station 
counts as one equ^alent statlpn. If jshoWn full time, and a network 
. station counts as one-iEoortli of an equivalent station. See the General 
. Revision 17 United Staites Code lll.f. At 'this writing,- It Is unclear ' 
whether all cable systems ^ or only those that carry distant Imported 
signals, must pay the basic charge. ' The Royalty Tribunal wi^l -have to 
addnas this issqe whea it convenes. 



/ . . ■■ • V • . • ■ . 

\^ "to find workable^, alternatives to enciDmpiai^s the technological oppor^- ' 

* ttinif ties created* by CATV. The legal and administrative .context In t 
lATVv operates hfs evolyed\^i8 ;lts tech^^ Improve^ and Its ; 
inaVkets exploded. jPor expository convenience we have* separated this 
Background diacoaslon Into its Judicial, administrative^ and leglsla-* 
tlve facets; however t 4m la each 

sector have been closely Interl inked » ahd we will Indicate these crpss^ 
connections, below. * * : ^* 



COURT DECISIONS 




During the history of CATV tHe federal vtburts have dealt with two 
or cases related to the liability of CATV systemis to .compensate copy- 
rl/ght holders for programs carried t;o the CATV system subscribers.' In - a 
each case, the Supreme: Court ultd^tely'^^l^i^ijL.that CATV systems that 
engage In' the retransmission of programs originally shown by lifron- 
casters are not liable for copyright payments to zhe suppliers of 'these ^ 

programs .J In the first case; United ArttBta Tetevieion^ Inc. Fort^ 

.... • ^ . • , . 

nightly Corporation^ the location of tjie defendant's cable^i^tem yfsifr . ^ 
relatively dq^e to that of the origlnatlrig station* but the local topog-* 
raphy precluded the direct reception of the^ station's prdgramis by some ^ 
viewers. By means of antennae on nearby hillst the calUe^ system could . 
provide its subscribers^ programs that they would otherwise .have been " 
unable to receive. Since television, ^||et alone CATV, had not been 6ti<- 
visioned in the Copyright ^t, the courts were without direct' guidance 
in determijilng whether Fortnlghij|3^incurred any lia^ in engaging 



in these activities. The courts might have interpreted thibvAct in \i . 
terms Of ltd objectives of providing a finahcial Ificentive to authors 
to produce original worfcs by granting 'them control over the use of 
^ ' their product* Instead,^ while the courts were not always^ in agreement t 
%d.tih .eabh othefr in either approach or c^gclusion, they generally avoided 
\ reacfiing.an econbmli; i-nterpretation. ^ ^ 

In 1966». the dilstrlct coiuct found that Fortnightly "created output , 
signals which are replicas In electronic terms of the input "^signals. • • 
[whicdi] dxipllcate[d] and reproduce[d]. v/* the patterns • that orlgi- 
na ted from the broadcast antenna"^ and Was thus - ejuBat^ja in a "performance" 



within the meaning of the Copyright Act. In 1967, the Court of 

% .• . i • • • , 

Appeals affirmed the district court's decision. In its opinion, the 
cdurt was less concerned with the question o*f electronic duplication 
^ ' than wit4i "how much did [Fortnightly] do to bring about the viewing 
and hearing of a copyrighted work?"^ In effect, the Court decided 
• that Fortnightly had done enough to incur full copyright liability. . 
9ut in 1968v the« Supreme Court, in rever;3ing this decision, diirided 

^ participants in the "television industry^lnto broadcasters^ who actively 

• ■•.•.*'■** 

^ perfoxiB» and viewers/ who are passive beneficiaries, and held that cable 

.**•.■.■'. * ' . > ft 

\ * '^"fallia^ion the viewer's side, of the line." It based this conclusion 
. • . • ' ■ • . " • 

f^ct thaC "broadcasters select the progcams to be viewed; CATV 

systems simply carry, without editing, whatever programs they receive." 

\ * Since Fortnightly effected the retransmission of progr^is from a 

»: ^ nearby st;^ti6n through nothing more sophisticated than aii antenna 

erected at a strategic locatjLon, there yas some doubt as tp whether 

cable systems which iised microwaye xMays ^ t 

of miles were similarly extopt from ^lability. This question was re- 
solved in '^the. second major case to reach th^ Courts, Colwibt^ Br^SS^sting 
' . • System v. T^leprcmpter. In 1972, the district court, relying on the 
Supreme Court's nili^'in F^rtw 

ment had occurred although Teleprompter imported signals over great . 

* 10 * ■ . 

distances. Since the Supreme Court had previousljt held that all a 

cable system did was to provide !'a well-located antenna with an effi- ' 

cient connection to the viewer's television set," it would seem that 

Teleprompter di^l^red ftom Fortnightly only in having chosen an even 

"^7" better location' tor its antenna. ~ '. ^~ 

But the next year the Cou||l^df Appeals reversed this, finding and 

said- that^ the distance of t\ie cablf^ systcgtf from the originating station 

% was of critical vlaipoi^ance.^^ Since no -pnetcould receive the distant^ 

signal in the Teligproq{pter cable system's market:, no matter how efficient 

or mil placed his antenna, the court found that something more than the 

' "passive"* activity of Fortnightly was Involved. ^ 

In 1974, the Supreme Court reversed the Appeals Court decision 

-. > ■ ■ ■ * ' * . • • ' ••• ' ■ 

on essentially the same grounds as it employed tn^Fortnightly. Using 



Its "functlonaV* analysis, ^th^ Court hQld that "by importing signals 
that could not ^norm^ly be received «wlth current technology In the 
community It serves, a .CATV sysirem <does not, for copyright purposes,* 
alter the function It perform^for Its subscribers. • .the. reception • 
and rechanneling of the^ signals^ % .±s essentially a viewer function. 

Irrespective of the distance between the broadcasting station and thfc 

14 * 
ultimate viewer." * - V 

In TeieppTcm^ter ^ the Supreme Court also presented an economic ;; 

analysis of the effect of Iti^ rilling. «The bourt argued th^t "holders 

of copyrights for television jprograms or their licenses are not^pald 

directly by those who ultimately exj^Joy* the publication of the^ material- 

that la, the television vlewersr^but by advertisers" *and t^t by 

extending the range of vlewabllity of a broadc||St program, 
CATV systems do not Interfere in 'any> tradltlbnal sense with 
the copyright holders* means qf extracting recompense for 
, • their creativity or l^l^or. . . .From the point of view of 
copyright holders, such market changes will ^ean that the. 
. compensation a broadcikster wilPbe willing Jlib pay for the 

« use of copyrighted material wlll.be calculated on this basis 
.'^of the size 6£. the direct broadcast market/augmented by - 
•the size of Nthe- CATV market. 15 



The Court notedi 

■ •. ■ ■ . ' ' ; - ' • ' : ■ . ' • 

It is* contended that copyright holders will tiejitesariiy 
. ' suffer a net loss from the dissemination o^ then copy- I 
righted material if license-free use of "distant signal" ^ 
importatiofi is permitted 



but that 



such ^ showing would be of vAry little relevance to the 
copyright question. . • .At jpsue. . .is the limited 
questions of whether CATV* transmission of "distant" sig- 
nal^ constitutes a "performance"4imder the Copyright 
Act.* .While sectirlng compensation to the holders* of copy- 
rl^ts was an essential purpose of the Act, freezing eco- 
nomic arrangement^ forgoing so was not. 



1 



The Court vent on to argue thai 

■ / ■ 

7 ( ■ . ' 

a determination of ^the b^st alternative structure' for pro-- 
vldiog coptpenjiatlon to copyright holders » or a prediction 
of the ppsslble evblutlcm In the relationship between 
advertlfiJLng narkets and/th£ television medium Is beyond 
t'^fe. competence of this (k)urt.l^ 



In. Its opln;Lon the Supreme Courts placed the nar 



construction on the Issuk o 



to the ambiguous term "perff^rmatlc^/* It avoided the qi 
Its decision vou 
vision industry. 



Its decision voulrd affect tfie allocation of resources 
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liability. By conflnl 




est possible 
its attention 
tlon of how 
thin the tele- 



AnmilSTRATIVE RULEMAKING 

^ * ^ From^S^^to 1974, whea the courts were struggling with^ the Fort- 
hightly aiid Tglepi^prr^^t^n ^ aes / the FCC steadily liicreased 4ts regula- 
tory control ovcfr tlie growl ig CATV industry. . In its Smoond RepoPt and 
OrderV Irffeed in 1966,^^ th t, Cotaatission significantly ^restricted the 
ability of cable systems to Import signals into the core cities of the 



natloti*s major *televlslo)p mirketrf^' 



by requiring proof that the public 



Interest would be seryed by such litportatlon. At the .time this order 
was- issued, the [Supreme Court had not yet ruled .in Foi^ightly^ and the 
Commission's aj^roach may well have b^n a holding action in anticlpa- 
tfon of a Court ruling imposing copyright liability on cable systems! 

/ In 1972, the Commission llssued somewhat less restrictive rules 
that permitted the importation of two signals into most itajor markets. 
The combined effect of these rulek and the Teteprompter decision was to 
place distant signals into two categories: those which could be imported 
with no copyright liability (i;e. , at a copyright price of zero to the 
cable syst^X and those that could nop be imported at all. 



It coulc 



LEGISijyiVE REVIEW OF THE 1909 QOBYRIGHT ACT : 

Almost two decades ago Congress began considering modifications 
to the 1909 Act to bring it into greater conformlt^ with the new tech- 
oologies of qable television, xerography, and compeer-aided information 



^ • • • ■ • • • ^ r , 

x:elDrlev^l. During this period <opyrlght policy with respect to CATV 
beauMi m foca^^oint In the (leliberi1s£ons ovev copyright revision. 
The^ first phase of congressional \conslderatlon of revision of the 
Copyright Act as it applied. Co :CATV took place during 1964 and 1966.^^ 

The various bills proposed during tshat period would have held CATV 
fully liable for carrying any broadcast signal.^ It was generally be*^ 

li^ed that cable systems^ver^ liable for signal retrmisaisslon. under 

^ * ^'x 23 ■ ' * • • • ■ 

the existing copyright lav. Nevertheless, It was f^lt that the nt-: 

^sed law should deal explicitly with the question. ^ Section 5 of 

H.R. 1194f and Its ouccessbr; H.R. 4347 (also Senate Bill S. 3008 and 

Its successojr, 100^), the flr^t'blll& Intrdduced to revise the Copyright 

Acty^held that "the owner of copyright. .has the eiQpluslve rights. 

to cqonmnlcate a performance or exhlbltiipn of the work to the < public * 



.by means of any device^ process." ^^^l^^plv discussions assumed thatT 
cablts systems should be liable and concentrated on whether exemptions 
Vli^t were proposed for master antennas and fot television sets^ln hotels 
and ripjiraurants could.be drawn so that they would not also apply td 
CATV." > - . . - 

The second phase of the legislative^ tj^^tment of CA¥V started with 

an amendment to H.R. 4347 which was proposed by Subcomoilttee No* 3 of 

• * * 26 * 

the House Connlttee^on the Judiciary In 1966. Carriage of television 

signals by cable, systems was placed Into three distinct classes with 

differing copyN^ght treatment for each, as^foUows: 



1* vNo copyright liability would be imposed %Aere "the secondary 
transmission, is made for reception solely %rithin the limits 
of the area normally encompassed by this primary txansmlsslon." 
In other words, cable systems cq^d carry lopal signals with- 
out inmirrlng liability. This is c6nsistent both with what 
broadcasters, had called cablets ^traditional" role and with 
the requirement , imposed in the Second Rffport and Order tbat^ 
cable carry all local signals. • 

2. Ftill copyright liability would be imposed if "the secondary 
transmiai^oii is made for reception. • .outside the limits 



o^the area normally c^co^asaed by the priipiary trans- 
ittlsslon, and, • .tfie aec^dary tranamlsslon Is made for re- 

^ cept^om vlthln the 11ml ta an area normally\snconpassed 
;i)y oi)e or more tranralttlng^facllltles; . .If within that 
area no such facility is authorized to transmit the same. . . 

• work."^® . • _ • " . 

3. And-.fiha^lly, where cable carries a signal 

-outside the limits of i^he area normally encom- |l '] 
. * passed by the primary transmission, .^and th^ ' 

\ secondary transmission Is made. vlthltAhe llmRs , 

of an area normally encompasSSQh by a transmitting 
facility. . .If such facility Is authorized to 
transmit the same. V .vork% . .or the Secondary 
tran^lsslon Is made* for reception. . .vlthln the 
' limits of an area not normally eqeompassed by a 
-transmitting facility. . .29 

. ■■ V, , 

the copyright owner would be flmlted to the recovery of "a rea- 

^ .sonable license fee." By paying such a fee, a cable system ^ 

would be able to^ carry a dlstai^t signal lijto a nrarket In which 

a station already had the rights to some lof •the progtaiAs or 

Into afl^ area with no television station. 



The proposedr amendment Is noteworthy because It l^^olved the first 

. ' ■ -V^V >' ■■■ 

retreat from the principle of full copyrlgjht llablllts^vlpirvcable re- ' 

transmission*^ While the exemption for local signals vai^^^ 

• ' . . . ■ ' ■ ■ > \ r . 

t^ie requirement that the copyright owner accept a reason«ibt«t;j^ee Is 

the first Instance in which ^Congress considered that the prin^ple of 
•f^y^f i]pedom of contract be limited. The Supreme Court's decl^loti £1^ 
^^^ti^fcl% that cable systems w^jre not liable for copyright mair h^ye 
led to .the abandonment by C^ngretsi of the principle of fbll llabllt^' 
for CATV." ! 

The third phase of the revision of the Copyright Act, as It pet»- 
talns to PAIV^ began in 1971 with the introduction of Senate bill S. 644 
Oallke earlier copyright revision bills whl€h had recognized that— at 




least In some situations — CATV- should be subjected .to full copyright 
liability, 644 Introduced the Idea that CATV carriage of television 
•ipiaXftt^^should be subject to compulsory licensing. A* secAidary trans- 
missloti (i.e., the x^transaission of a station's signal) would be 

• ' 7 . . ' ,t 

subject to Conpulsory licensing , 



[vlhere the reference point *of ^ the cable system Ls vidiiri 
the local service area of the primary transmitter^^ or 
(v]here the reference point of the cable system is outside 
any United States televjisioii markets • • (or^. (vlhere. • • 
the signal of ^e primary tranin^tter when added to the 
sigtials lof those*broadcast statfons whose local service >^ 
areas are within, thflit market, .|md of any other television 
broadcast ti tat ions whose signals are being used. ^. .by the 
cable system. . <does not exceed the number of signals of 
stations, . .as cdmpri.sii^| adequate television service for 
that- market; 'and^ Is the signal of a television broadcast ; 
station of the type whose^^aok deprives the market of ade- 
quate services. . tand IsnHos^r to the market than the 



signal of any other station of the same 



The provisions of S. 644 applied separate standards to the top 50 
markets and to all smaller on#s. ^ In the larger markets, adequate* tele- 
vision service would consist of the reception of the three networks, 
three independent stations,* and, one nqncoonerclal station. In markets 
beji^ SO, adequate 's/rvice would be mree network signals, two inde- ^ 
pendents, and one noncommercial station. Hoirever, in the top 50 markets, 

carriage by a cable system would represent an act of copyright infringe- 

yy ... . - 

ment if a local station had the excltisive rights to the program carried. 
Jn oth«r markets, this exclusivity prbtection would also apply but only 
if the program had Aevler been transit ted to the public. . 

The compulsory^ llcesxse fee schedule' was specified in the bill. * A 
cable system would pay a graduated percentage of its gross receipts from 
subscribers rai||ging from 1 percent of the receipts under $40,000 to 
S^percent of receipts In excess of $160^000. If the FCC increased the 
number of signals which' comprise ^'adequate serylciie," ^e fee would rise, 
by 1 percent of ^seilsTinuai : gross receipts ^r each signal added. 

Finally, ^ hill provided foi4^ the Be|^ster of Copyrlglits tq. dls- 
tribute I3ie license fees amom^^copyrlght owners. AH fees would, be 



paid at once unless ^ controven^exl8ted» In vhlch case a Copyright 
Royalty Tribunal would adjiiuicate the dispute and taake affinal dlsposi- 
itlon .of the fees -collated. ^ ^ • ' v 

Senate bill S. 644 «et the tone for all subsequent copyright bills' 
"which differed from It In only two respects. First, rather than speci- 
fying the number and type of signals, subject to compulsory llcenslng,jF 
the later proplnials deft th^eflnltjlon of those signals to the^CC. 
Secodd, In successive proposals the schedule of fees was gradually 
reduced In an effort to feach^a coaproml^^e acceptable to program sup- 
pliers and cable system operato^^s. 



Footnotes 

. ^Geperal Revision, Section lll.c.l. 

^ondupilcatlon rules preclude the cable system from carrying 
a i^rogram that Is being shown simultaneously by a loc^l station. 

^General. Revision,, Section lll.d. ' 

Ibid. ^ Section 804./ ' . . 

^ Ibid., Section 801. b. 2. 

^255 F. Suppl at ^92. 

^377 F. 2d at 877. # . 

®393 U.S. at 399. ^ 

*^392 U.S. at 400. ^ 
10 




( 355 F. Supp. at 618>. 

' ' ^ 11 

12 

^415 U.S. at 394. 

y 
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^^392 U.S.. at 399. 



'476 F- 2d at 338. 
13. 



^^415 U»S. at 408. 




515 U-S^t 411-413- • V* . ^ / 

^^415'U.S. at 413-414. , ^ % 

17 r . * ' 

This may 1>e an linportant counterexample to a basic' j:heme of 

R. 'Poaner, £conaff(c.4nalt/aia t?^ Low, Bostonr Little, fttovii, 1972, ^ 
that many legal dectslQps can best be understood as^attempts by the 
court^ to promote economic efficiency. 

For an analysis see E. Greeflbers^ *Uflre Tefevislon and the FCC*s 
Second Repqrt and Order "on CATV Systems,** Jouipnal of LcaJ^ arid Economics ^ 
October 1967* / > , 

* ^ • . ■ ^ .:. . • \ ' 
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• * Footnotes -<Contd > ) ^ ^ 

t^e core' city Is t]he one from vhlch the market dra%r8 Its name, 
io . • . _ 

Personal correspondence from Heyy Geller, 'former general 
counsel of the FGCi ^ 

.21 » ' . ' ^ . ' 

For an analysis see S. M. >Besen, •The Economics of the Cable ^ 

Television 'Consensus' Jgf^faltof Lcaj coid Ecananica^ April 1974.^ 

^^O.S. House % of RepMsen^aclves*, Conmltt^e on the Ju^clary, 
Copyright Lau RwtBian^ rart 5, Revision^ Bill with Discussions ^d 
Comments/ 89th Cong., 1st Sess., Washington, D.C.,'19^S. % % 

^^In a case* decided In 19^, a dtoadcast station had sued j/cab^e , 
system for importing its* signal.* lit* dismisslt^ the^case, the c^(rt 
advised the station to seek redress under the terms of the Copyright 
ktt.' CdbU Viaian, Inc. :v. KUTV^ Inc. ,-»335 F. 2d 348. 

' 

U.8« House of ReprejBendltlvesf op. clt. , at 4-5. A preliminary* 
draft 4f the copyright lav revision prepared by the Register of Copy- 
rights had^^een even.^ Sec. 13 stated, "the exclusive 
right to perform work publicly. . .shall. . .include the right; to 
transmit the program by broadcasting, rebroadcasting, diffusing, re- 
diffusing, or otherwise publicly coonunicating it.^V Ibid., Part 3, 
88th Con&.» 2d SessI, 1964, at 13. 

There were a few claims made that cable systei^ should not be 
liable, the claims coming from cable systems, but this was not a promi- 
nent •view. . • ' ^ 

26 * * * 

\ U.S. Senate* Subcommittw on Patents, Trademarks, and Copy^^ights, 

Committee on the Judiciary ^ Copyright Law Revision CATV^ 89th CoS., 

2d Sess.* at 2-4. ^* ^ 

^^Ibid. at 3 % ^ . - 

. ^®Ibid. at 3-4; " L 

"ibid, at 4. \ 

30 \ . " 

Once the program supplier sells a prdRram to a local station, 

he obtains access to the entire local market\ either oVer-the-air or on 

the cable. FCt tules require cable stations to carry all local stations* 

^^.S. Cpngress» Senate Bill 9. ^44.* 



Beyond the purely legal Interpret^itlons of the current Act and 
the evolution of rulemaking by the FCC, the copyright V^ut la Intl-. 
mately Intertwined wl^h the economics of the television, CATv/and * 
progrLi liuf^ly Indusijrles. To compare the effects of 'the General 
Revision With full liability, we. will. first review the principal eco~ 
ndmlc factors tliat affect these Industries /-and then examlpe how the 
arrangement of economic transactions between program suppliers^ broad- 
cast stations, and cable systems jnay be fundamentally affected by the 
nature of the property rights established Vy the copyright laws. 
Finally^ we consider how .the "public good" aspects of (television pro- - 
gramd Introduce additional consld^itloris Into the analysis. 

^COHCTKCS OF BROADCAST AND CABLE f ELEVIStW 

The electjoina^etlc frequencies at which te^vlslon stations 
operate* and the maximum p^wer that they may use are established by 
the FCC. E^ch statlott*s opej^tlon^ls confined'' to a particular geo- 
graphic area,; or 'Wrkjtt," and.nd station may retransmit the prog^am- 
mtvg of another. To o))taln programming, stations either affiliate 
thi^^lves with one of the three national networks or purchase p^gram- 
mlng from^ Independent suppliers. ^ 

A£f f^ates enter ftito contractual relationships with the networks 
that w^tlfy the tenas on which they will be coopen^ted for carrying 
any network prograa.^ These affiliated stations fill a substant^ial 
portion of their broadcast day with network prog^anning,, which is pro- - 
vlded siaultaneously to all* af f Ulafej^ lis the ssk ti«K rone. * The 6enu ' 
of the netw>rk-af filiate contract give ^^lihe afitUlate the right of first 
refusal on such programing and provide .that 1^. the affiliate carries 
a network, prograa. It has exclusive use of the progran in its own narket. 
The networks, in torn, purchase the aajority of their p^ran froa Inde- 
pendent prograa producers and alsc^roduce 'sane progiqpns theaselves. * 
• . . Wli«B a network obtalj£s the rl^ts to a prpgtaa, it supplies that 
prosraa to every afCUi«ie >fro« which it can obtain a clearance.- The 



ptlce that^he netiiork pays fbr^ program depends on the nimber of ^ 
affiliates It expects to ^le^H^ the program and on the share of the 
advertising revenues It can. retain for Itself. 

An affiliate also obtains programs from non^netvdrk sources by 
purchasing programs directly from program suppliers ^n the'so-called 
syndication market and by producing program^ Itself. S^dlca€23 pro- 
grams cooSlst predominantly oj^prograpis that have ^previously been shown 
on a national network apd to a lesser extent of newly produced programs. 
The.prlCe that the affiliate Is^ willing to pay for non^network programs 



Is based on Its assessment of the. adverajBlhg receipts It can obt41n 
relative to the receipts from clear Ing^'jB^twork program during the 
samHrvtlme period;- local station revenues consist of network compensation 
to the aff'^la^ as well as advertising revenues from local commercials 
V^urlng network shows. Since the set of Independent stations that pur* 
cKase syndicated programs varies according to the program in question, 
simultaneous broadcast of syndicated: Arogranlng is ^At'e. Instead^, 
each station obtains *a filmed copy of ue program and determines the 
time at which it will be shown as part of its qver^i scheduling of 
filmed and live progranmdng. 

It is common practice for both af floated and independent stations 
to acquire the rights to a syndicated- program on an exclusive basis, 
in %rhlch ^se no other statloti in the same market will be licenced to 
carry that program foj a specif ied^eriod — the life of the contract be- 
tween tt|e program supplier and the fnirchaslng station. «^ 

' CATV owes its existence to three services which it provides. « FlrsC^, 
•if offers Improved reception of local. signals, an especially important - 
factor in places such as New York City and Los Angeles where maoHmade or 
nmtural barriers contribute' to po<^ quality over-the-alr reception* 

^Second, It brings to viewers programs that they would otherwise lifever 
be *able 'to see because no local station vpuld ever carry them. This 
servicm is especially Important wbei|ge there are fewer than three sta- 
tions, since only, over caple can viewers in these* varkets receive a 

^foll complement of ^netwrk service. Finally, cable i^jpvi^es C^e oppor- 
tunity tpr viewers to r^ieive a .program at a time' other than Wien it is 

^carried by a local station. Except for the retxanwissloii of jLocal slg- 

: nals, however, CATV's ability to provide increased servfcest iM restricted 



, , . .. ■ 

by the jtCCm ctktrUM). nondupllcatlpn, and excliislvlty rules. 

ii)^ present FCC rules set a linlt of tw on the number* of dlq- ^ 
• taiflr sigMls that nay be Inpbrted Into most television markets.* 
Moi;|epver, the nonduplication rules specify that a cable systei^ may 
nq^l carry a distant signal to iVs subscribers during a^time at which 
the\same prof^am is being shorn by a local station. Because almost 
all network affiliates carry a given program- the same tlmay the — 
nonduplication rides serve chiefly to conflQjf cable systems to show 
/ ^ network prograomloft by retransmitting the local network affiliate 
^ stations. 3;he effe^of the nonduplication rule is to discourage 

a CATV system -from V«po«l^ Signals of distant network affiliates 
because the costs of microwave ttanstnisslon frequently outweigh the *^ . 

'attractiveness to subscribers of the relativm|l^ small, non-network 
T proportion of the programDolng' that could be shcfcm.^ By contrast, inde- 

pendent programing is^nly slightly affected ^by the nondupllcition \ 
rules because it is typifcally sliown at different 'times in different 
markets. .Finally, FCC exclusivity rules provide an additional 
limitation on theigeryices CATV can provide in the top 100 markets. 
In the top 50 markets, a cable sjrs tern cannot carry a program for 
one year from the date it is first sbld anywhere in the country and # 
cannot carry a program at all if a loial station hds purcha^d exclu- 
sive rights !j|0 it. In the tecond 50 markets somewhat JLbbb restrictive 
prohibitions apply* which, howevery limit the availability of the * 
Pribram to Ca4^ until broadcast: stations In the market have had an 
< opportunity to^show it. . . ^ s 

OOPTRIGBTS AND PKOPERg RIgItS 

The rl^t to use a- televlslon^rogram, or to prevent Its use, 
is similar tb a large number of otjier rlgjhts that have been.estabUshed. 
It Is reaaoiu^le to think of property rights as involvlts not physi- 
cal ^saesslpii^ but rather the prerogatives and obligations pertaining 
to the use of a pair titular resource.^ For example, althoi^h a person 
may possess «the right to construct a hdti^e^ a. piece of land, the 
rtgllfc ff^jy 03^r that land or to exploit tlie a^b&erals below It may ^ 
viVweU belong to. someone else. Furthermore, the ownership of.>"parcel 



■ay^not carry with It the right to use It to engage In 'certain actlvi* 

ties, such as those Judged to^e a nuisance by £he lav. Ks another 

*exaaple, even though gne ''owns** one' s^ body, the rights of ownership 

^ not gi^eirally extend to alloviyig one to self oneself Into slavery 

or even Into Indejitured^ servitude for a f Ixed^term.^ 

The value that Is placed on a particular Item of .fSroperty Is 

determined by the rights^ that accompany Its oMIiershlp. An dsportant 

discovery of * modem welfare econondcs Is that, under 'certain clrcum- 

stance)^, the af^ocatlon of .resoutces In the economy Is unaffected by 

# 7 

the mactoer Id which the rights to property are distributed. Provided 
^hat these rights can be rearranged^ costlessly^ so that thete. a^e no 
^'transaction CQst»," then regardless of how property rights at^ Initially^ 
dlstrlbuted,^:^ultl|Aately they will Jle possessed by - the persons who value • 
them most highly. Moreover, If rearrangements In the Initial alloca- ^ 
tlon of rights have no effect on beflavior (I.e., that the resulting 
redistribution of Aiealtj^ does not* alter aggr^ate demand||*for the com- 
modities In ^uesrtlon), thc^^^e ittnner In which the property Is used 

8 < ^ 

will bc^ unaffected by the Initial distribution of rights. \ 

4,9 

What Is the relevance of this theorem, first enunciated b^ Coase, ^ - 
for CATV and copyright liability? It Is this. If there are no costs 
of making* transactions, tlien i>oth the number «qd nature of the programs 
that cable systems will Import will be the sam^ whether cable systems are 
permitted t(v Import dlstandnlgnals without compensating jprogram suppliers 
or. Instead, If program suppliers cpn deny cable systei^ the. right to' 
retransmit a program uale^ they pay compensation » ^ The "only" thing that 
will be aff|||ted Is the distribution of Income between program ^suppliers 
and cable systems T However, if negotiation and transactloti costs do 
exist, th^ the form of ^lability will affect the supply of programming. 

■ ■ ■■ 7 , * , i : ' .. V- 

Full Liability; Exampl^^^with Two Stations and One Cable System ^ * 

To illustrate the re]^irance and limitations of this theorem, we 
will develop an eacample^^ i6me detaiJl^* Comsider a sitoation^lli which 
there are only two :,tm&:v^^ilon markets, A and B, and no cable system. %A 
t«L|ylm£km program supplier is couBiteriiiy, wtetlier tc|pro and sell 
V pr b g r am to stations, in both of these marlcets. Assume that if tbe* 



* 

19 

} 



pifograa Is shown in Mfket A, .the maxlnua amount that a station voifld 
be %rllllng to pay for that ptogras^r-^Iven the alternative uses of th'c 
statics time, 6p. Slalla?fy^ assume that a station In market & ^ 
valuesSfche prog^aft at 25. Jf the program can bS^ produced at a cost 
less than 85 (60 + Z5), It jfe ^ be produced and shown 1^ both *marlce|;||. 
The gains — the difference between the combing valoatloos and tibe c&s% 
of the program— will be dfvlded amon^ the t%ia stations and the supplier* 
/ of the progtam/ If^ for example, the cost of the progratt Is 82, joint 

. *p!fof its wlll.be 3 (85\^82X. • 

• . • ■ . ■ t « ■ -j^. • 

• Bow suppose -that a cable system Is constructed In market B. If 
the program Is not shown, simultaneously In both marketTs^-the usual 
^ .case with syndicated programs — the cable system may find It desirable. 
{ * to "Import" the prpgram from market A. Importation will enhance the 

value of the pi;ogram tp the A station, sitfce its advertisements are * 
now seen by viewers who would not' otherwise have watched It. Some 
cable s^tftrlbers In market B now vlew|.the program on the A rather than 
. the B channel with the result that adi^^rtlsers will ^pay less for access 
tx> station B's time. To thtf cable Bjsi^Me value of carrying the 
slgn&l Is equal to th^revenue frcn the extra subscribers that this * 
prograanfng twlll attract, 'aijd any higher subscriber fees .it can ch^ge , 
less ^he additional costs of imp6rtlng the program. » 

Under certain circumstanced, the Vtal revenue generated by the 
•»)i?ogra» when It Is carried bver cable An exceed the value when,it is 
. carried only by broadcast stations.^ This wUl be the case, for * 
exa«iple,-4f the A station receives a large addition to Its advertising 
I revenues ai ^ result of distant <iarriage%o;ir If the loss to" the B stai" 
^ ^ tio« f ro« ha^ng Its audience fragnentcd, jia smII, oi* if cable sub- - 
scrlbers are WJllng to pay a great dttl ^or the opportunity to view 
. ' the pt*gra«, oi* If ,the audience increases as a consequence of better 

Suppose that the 'value of the prograijl to the A station increases 
fro. 60 to 70,: the value to t^ B station in market B is reduced fro« 
25 to ^10, and that cable viewers are wiUini to pay slO to see the pro- 
Hhen the value. 10, cable/^rriage in aarket B is included; 
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the total value of 90 exeeds the Inltla], amount of 85. If the progr^ a 
supplier can denyjthe cable system the right to impor^ its program * -f 
untess a payment is negotiated, the cable system will be willing to |l X 
pay-as 4such as 10 for ^he privilege of doing so. At the same ^<tae, 
the. program supplier can extract an additional fee from the A( station 
of as much* as 10, since that is the increase in the value the \tation 
i^lde^ij^on the program as a result of its cable carriage. However^ the 
fee ch^ged to th^ B station must be reduced, since that station^ 
loss of the exclusive right to the program has reduced its value. Ev6n 
when the program supplie r Jr educes his price to the stat-ion in market B 
by 15, the total reduction in the^alue to that station, he will gain 
as a result of iAi^ increase in paymients o^ 20 from the A station and 
the. cable system combined. Consequexvtly importation will increase 
the revenue of the prograii supplier if %he cable system is subject 
to full copyright liability. . 




No Liability: Example with, Two Stations and One Cable System ' 

Suppose, Instead, t^at the program supplier is unable to prevent 

the cab^e system from carrying his programs a^ that the cable system 

has the tight to import the program without' chdrge. In this case the A 

station will st'ill be willing to Increaitfe i^ payment by 10 and the B 

station, will insist on a reduction of its payment by 15, leaving the 

aui^ier with a reduction in revenues. If the reduced revehu||^rom 

the stations nevertl^less wei;;^ to exceed the supplier's cost of pro" 

ducing^ the program, the cable system need contribute nothing to get the 

program-shown* — HoweverV—in-our— example ,'-the-maximum-payment-which- can 

be extracted from the two broadcast stations is now only 80, less than 

the program cost of 82. Here, the cable system wilt offer to pay an 

amount sufficient to have ''the program shown, evi^n^ though it is not 

rfqidred\to dp so^ for if It .doe^ not volynteer such a payment, .the 

program iwill naot ,be provide'd and the^cable- system will be forced to 

choose its next be^t alternatives-one that, by assumption, will result 

iff foregone profits of 10. Thus, whether th^ property rights are 

* ' " . . • 
Initially possessed by the progran^^supplier or by the cable system, > 
■ ■. ■ ■ ■ ' ■ . ■ ' 

the program will be<pi^ovided and the cable >^stei8, wl,ll carry it. 
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. .; In fche above example the value of the program Increases as a 
result of cable carriage, but, of course, this need not ^be the case. 
Cable carriage can reduce the value o%||he program in many tlrcum- 
stances—when advertisers do not placet high value on the disftant 
viewers of the station In marked A ^ when the loss from audience frag- 

. mentation to the station In maWcet B Is large, and when tH4 cable 
viewers do not place a high value on the jpirogram/ Suppose, to change 
our exflinplej that the value to the A station including the audience 
;from; cable carriage is 65, that the value of the pr9gram' to the B 
station when.it is carried on cable is 5, and that the value to cable 
remains 10. Now the total value of the^^ogram when it is carried by 

.cable is only 80, 'less than the' value without cable carriage and also 
J.'ess than the cost of producing the program. ' ix, 

^(fcftt^^dlfficulty arises when the property rights reside with the pro 
gram supplier. He will simply refuse to allow the cable system to 
carry! th6 program and the cable system will be unable to bid away the 

^ local station's exclusive rights. However, If it is tbe cable system, 
that possessea the rights, it will carry the program unless ±t is paid 
not to do so . The maximum payment that the stations and the supplier 
would .Jointly make to the cable system is equal to the profits that 
^ they would enjoy In the absence of cable carrifge. in t>ur example, 
this is 3 (85 - 82). 'While the cable system would appear to earn 
profits of 10 from carrying the program, if it were to insist on doing 
so thfe prog^ram would not be provided. For in this case we assume that 
when it is being carried over cable the two stations do not value it 

^enough to pay its total costs ot pr o duction. Once ag ain^ the example 
demonstrates that the allocation of rights^%btween the supplier and 
the ^ cable system does not affect whether the program is produced or 

. whether it is carried over cable. . ;*1 



^The Effect of Cable Carriage on Program Choice 

Until now, we have assumed that cable carriage has no effect on 
the nature of the program shown by the distant station. However^ an 
Important consequence <^f cable retransmission may be to increase the 

■ - , . ■ ■ /- •■., ■ 
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total value> of a new program and lead to the production of a different 
program than would be supplied to broadcasters alone. Regardless of 
whether th||| property rights are held by the suppliers cable system 
the program with the greatest total value\ net of Its cost of production 
will be chosen. ^ ^ 

To demonistrate this, let us continue lour previous example. Sup- 
poise that there Is a second, new«program tnat Is especially attractive 
to-^he pable audience; It Is valued by the A station at 65, by the B 
Station at 5, and the cdble system at 25. For simplicity, we will also 
suppose that the cost, 82, of producing this new program Is the same 
as that, of the program previously shown. The total value of the new 
program, 95, exceeds the pre\^ous value of 90; the Increase In total 
value has occurred because the value of the new progFam to both stations 
has fallen by a smaller amount,, 10, than tlie value to the cable system, 
IS, has Increased. . ^ * 

If the cable system 'Is. free to Import programs without Incurring 
copyright liability, it will nevertheless Increase its voluntary con- 
tribution to the program supplier to get^.t^e new program produced. 
Although stations will reduce their payments, the total payments from 
the'cable system and the stations combined will be sufficient to bring 
forth the new program. If, on the other hand, the ca1}le system is 
liable for copfl^ight, an increased fee can be collected froia the cable 
system if the new program is supplied. 9 

Although for t)iis example. we have taken the costs of producing the 
two programs to be equal, the proposition does not rest- on this assump- 
tlon« — ^In-^generalr-the-program-that— will-be~produced^wlll— be-the-on^ ^ 



for which the difference between the total value of the program^ to the 
stations and the c/ble system and the cost of producing the program is 
greatest. In our particular example, the new program would displace^ 
the old one even if its production costs were as high as 87. We can 
therefore conclude that when contracting costs are unimportant, whether 
or not /:able. systems are liable for copyright jvill have no effect on 
either whether a. program is imported or on the nature of the program 
thqt is produced. . * • 



PUBLIC GOOD ASPECTS OF TELE?ISION PROGRAMMING 

:' To this, point, our adalysls has examined the situation In which • 
"there are only two cities, each with broadcast stations, and one cable 
system. We have established that under these circumstances the volume 
and narture of prdgraminlng Is* unaffected by the liability Imposed for 
the retransmission of programs. In fact, however, there are many tele- 
v^lon markets, most wltK more than" a si^Je-broadcast station, *dther« 
with cable systems only, and .'many with both. It is the multiplicity of 
television markets and cable systems that requires a fundamental modlfi 
cation of our results. ' . 

In order to extend our analysis we will first consider the fa^t 
that television programs are a type of "public good" and thps glve^ 
rise to problems not lencountered In the usual economic analysis of 
P^^'^^y ^^8hts. The essential feature of ^ public good Is-that the 
number of uai^ of . the good can be Increased at no added cost; or, to 
put It differently, an Ihcrejase In the amount of the good consumed by 
one person does not reduce the amount available for consumption by all 
others. f 

The supply and marketing of public goods poses an Interesting 
dllenna. On the^brie hand, ohce somk amount of the good has been pro- 
duced. It Is ^ociall^ Inefficient to exclude persons whq value the 
goQd from using ItV since they can be served with no Iticrease In cost. 
To exclude someond would reduce his satisfaction without Increasing 
In any way that obtained by those already ^ consuming tfte good.^owcver, 
unless there Is a mechanism for charging each potential ^user^^rlce 



-no--greater— than^he^margltialr-vaittatrlon-he^ — ^ — 
the sale at any positive price will needlessly exclude some/i|||rs 

On the othefr hand, lf,a price of zero Is actually charj^', two 
new problems arise. First, some other mechanism besides p^^ents 
from consumers must be found to finance the costs of the Alterna- 
tives to direct user payments, such as taxes or; higher pri||i for other 
goods, may themselves produce Inef^clencles. Second, si^means must 



be found to determine both the amount and the nature of i^lf good to- 
•lie produced. But they may only Imperfectly represent th^alues that 
consumers place on additional quantities of the good.^%;j| 
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« . In different ways the various mechanisms employed to finance 
public goods attempt to balance the tm fundamental cpnslderatlons 
described above. Those mechanisms which rely on a zero price to 
users lean In^the (direction- of not excluding those who can be cost- 
lessly served. l!hos^ that re|x on charging positive prices strike ttie 

. balance in favor of th^ Ihforaatlon about consumers* prefer^ences that 
Is obtained through the jfpr Icing mechanism.. In practice either arrange-, 
ment — as compared to the efficient mechanlsnn that chargea^<^h user a 

^ price equal tq his marginal valuation of the public good — ^wlll !i?i|j^lt 

In some unavoidable r education In efficiency. ' r^^'-- 

In many cases It may'^be very costly to exclude users of a public 
good from enjoying Its benefits. In such circumstances, the zooA may 

nonetheless be supplied on the basis of voluntary contribution^ ^rom 

■ ♦ 

the beneficiaries. For example, two farmers are likely to be able to 
agree on a method of_ sharing the costs of a road which serves their, 
lidjolnlng propertlf^s. However, when a l^ge number of farms benefit 
feom the road, such an outcome Is unlikely:; any one'udiir obtains only, 
a small share of the total benefits from a puibllc good, and none has 

an Incentive to make a voluntary contribution. The problem la that a 

• ■ ■ ■ • • ■ 

smsvll usevs^o volunteers a .contrlbutldfi Imposes a cost^<^i himself 

without Changing significantly the' amount of the good that he obtains, 

since the amount of the good Is almost totally 'dependent on the total 

' ^ .. ■ . > ' 

amount that others contribute; If all users make similar calculations, 

14 

no resources will be obtained to pay for the good. Thus, unless > 
nonpayers |||in be excluded from the benefits, each consumer has a strong 
» Incentive. to take,. a "fri^e ride" .and it is therefore highly Ain likely. ^ 



that a public good will be privately supplfVa to a large number of users. 
Furthermore, even where exclusiion Is possible. It Is In the Interest of 
each user to understate the amount he Is willing to pay. This is especially 
but not exclusively the case where the number of users is large. 

This discussion makes ci^ar that two conditions must be satisfied ^ 
if pusiic goods are to be provided by private firms. First, it must 
.be possible to exclude 'nonpayer's at reasonable cost, and second, the 
producer of the good must have the right to exclude nonpayers.^^' 
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Footnotes 



^or aa^^pialysis of this arrangemfent see S. M, Besen and.R. Soligo, 
The Zconoalcs of the Netwbrfc-Af f lUate Relationship In the Television ' 
Broadcasting Industry/* American Econcmic Revteu^ June 1973. ^ 

In the exceptional (U|ses^ vhlch a network iff lllate^n ltk . 
Iiarket refuses to ^agpr the, network, program, an Independent station 
may do so. " • - 

. ' 3 ' , — ' ■ ^ . ■ . • ' . , I • ■ " 

One exe^tlop is the carriage of live sporting events. 

In the top fifty markets, cable systems may Import signals' until ' 
Sihay-have three ^ full network and three Independent signals, Including 
loial statlcms. In thie next fifty markets, the limits arc three full net- 
work and two Independent signals. In addition to these quotas^ cable 
systems In the top one hundred markets may carry to .mor* Independent 
stations. See FCC Regulations S 76.^1, 76.61, and 1^.63. . J 

.Some cable systems are able to take advantage of the fact that 
network showa aje dlsplaj^ at different times In different time zones. 
This effect Is most significant In the Rocky Mountain Time Zone. 

^ H. Demsetz, "Toyard a Theory of Projperty Rights," AmeHcan Economic 
Revyew^ Papera cmd Froceedinga:, Vol* 57, Mo. 2, May 1967, pp. 347-359. 

^ "^"^ -Problem of Social Cost," Jcumal of L(m and EconomvoB . 

October I960. 

• 8;, 

Demsetz, op. clt., p. 349. 

r :. , ■ m 

Coase^ op. .^^t. , 

^^e term "valueV may be somewhat misleading. Since the viewers 
of over-the-alr stations do not pay directly for programs, the apount 
that stations will pay for programs reflets only their value to ad- 
vertisers. ^Thls Is the sense In which the term ""Value" la used here. 

^H^t^'restlngly enou^. In an early article In yhlch the cancept 
of a public good was dlscuslsed, television pro-ams were put forth as 
an Illustrative exa]q)le. P. A. Samuelson, "Aspects of 'Public Expendi- 
ture Theories," Reviw of Eoor&mica dnd Statistica, November 1958. 

^or a discussion of these p o ints, see J. R. mnaslan> "Te le- ^ 

'Vision: Pricing amTtfiii^theory of Public Goods," Journal of LoD and. 
Economical October 1964. 

13' ' . • \ ■ • 

In order te produce an efficient level of quantity or quality 
of a pu|>lic^good, the incremental cost of an 'additional' unit shoul/1 
equal the ^bn over all consumers of tH^r inctenental villuation of th^t 
unit of the good; see P. A. Samuelsonj "The Pure Theory of Public 
Expenditures," Raviw of Economica and Statiatica. Vol. 38, November 
1954. This requires that the producers of pub|.ic goods be able to dis- ; • 
criminate among the >conpumers to capture the incremental value of the 
unit produced. / 



^ Footnotes' (Coatd>) • ^ ' 
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14 ' • * * 

In B08t case^, even with a fairly large nu^er of users, sone 

of the good, but not necessiirily^ the op^Clnal aabun^ may be provided. 
If there is a uaer .vfao dl^fiaii&is aMarge shate of ttie^b(f;^etits so that 
his benefits from having some of the good exceed his costs, , he will\ 
provide some of it even if no one else^idiakes a contribution. The"* 
classic example of this is the disproportionate contribution' of the 
United States to various international agencies and defense arrange- 
ments. This has been descrD^ed is the "tyranny of the veak'^er the 
C strong** since small beneficiari^are syccessful free riders at the 
N«xpenM of large ones.-^ fj ^ 



"15 * 

For somS^ goods ^v'say the provision of a fiareworKs display, it 

may literally be impossible to; exclude. For others, say the 4)rovi<- 

sions of scientific^ or literary vorks, it^may be exceedingly costly^ 

to prcivent the photocopying of the works, even If tte I4W gave one 

the ri^t to do^o. ^ - * 
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With the background of the previous di8cu88lon» ye can see that 
the economic Justification of copyright/ lavs is to enable public goods 
to be supplied in a private narket by establishing /the riglfts of ^l^e 
producers of particular public goods to exclude nonpayers. Although 
this right is not absolute (for jexaBple» nonprofit performances of a / 

• • • 

copyrighted ^work are f requently exeopted f rosh l^ilit^), the Intent 
of the Ifv is to provide righta of exclusion so that the producer of 
a w^rk •ca|^charge users a positive price and thus obtain conpensatlon 
for his efforts. 

Let us now consider the lo^lications for copyright policy of a , 
large nuaber of television stations and cable systems. In an earlier ' 
example in which thiyre was only a single ^ble system and two broad- 
cast markets, we concluded, that the*volume of programming would J>e un- 
affected by the absence of copyright liabUity. w(ia m voluntary Jf^;:^ 
went was necessary for a prograa^to be provlSied, the cable systemrsaw 
It In its own interest to make such a paymtet. since otherwise the 
stations would cancel the programs and effectively exclude the non- 
payer. But,^in the more realistic case- in which there are^ large - 
number of cable systems with access to a station's progrnmlng, no 
individual cable system will make a voluntary contribution, since its 
own payment is likely to be too small to affect the amount of pr<&ram- 
mlQg provided. Each cable system is better off being a "free rldert'^ 
making no payment and accepting whatever progranmlng is provided as a 
result of/ the payments of others. 

Consider, for example, the situation in which the value of the 
program is lncreased*by cable (Carriage in each pair of mi^kets, but * 
the maxiiaum payments that broadcast stations alone arei^yllling to 
make declines. If cable systems do not contribute voluntarily toward 
the costs of the pfogtam, the reduced revenues from broadcast stations 
■«y b« Inauffldent to meetvja>*»e costs. Since' each cable system has 
the incentive to ta)ie a "free ride" («akc ncx contribution), their 
collective ac|lon may result In drl^hlng the program' off the alf. 

34 " - . 



If, <n\jthe other band, the result of cable carriage ^ to reduce^ 
tbe total value, of ttie prograa belov^^lta cost of production, the sup- 
"piler caL, in principle, pay eich aysted not to carry the prog^lm. \. 
But each cable syste», realising that the paynent that It Is able to ^ 
extract vili havii little effect on whether the prbgxam Is vlthdraim, 
■ay hold out for a larger *^rlbe** . before it vlll abstain from Carrying 
the prograa. If all cable sys tens do this, they will collectively 
succeed In forcing th e program o ff the alrv 

The "free rider** problem occurs under a system of compulsory 
licensing as veil as in the absence of any liability. A cable system 
will pay no more than the coq)ulsory royalty fee because it realizes 
that'^increaiental payment will have very little Impact on tbe program's 
content. The limited Impact its voluntary payment votild have Is due 
to the small size of the cable system relative to the entire market for 

. the distant signal Vs progr^ps. . . 

Compared to a full liability system, compulsory licensing makes 
it'^more difficult for the program supplier, to capture the incremeiltal 
value of the program to the audience.' The compulsory license fees 
of the 1976 General Revision are fia^d pei^^entages of subscriber reve- 
nue and^'for many systems are independent of the number of signals. 
These {:!ercentage amounts bear little obvious relationship to^tlje In- 
crease in consuber satisfaction (net of importation costs) that results 
from access to new program^^lmd more convenient times "tor existing pro- 
grams. The (fees Ignore the costs of importation and retransmission. 
For some signals the value to subscribers vlll exceed the royalty fee, ' 
-but because of "free rider" hehavlor, the dif feigence. cannot be captured 



. V 9 

by the supplier. For other signals, the increase in subscriber satis- 
faction vlll still oe large enougt) to cover importation and retrans- 
mission cost, but not the compulsory license royalty fee. Under com- 
pul^bry licensing, the system vould not Import the signal atjd''not pay a 
royalty fee; ^in such a case, full liability vould lead the cable- system 
to import the signal ^and pay a royalty less than ttr^ c^ppulsory license 
royalty fee. In^siueli a case the General Revision does not allow cable 
systems, stations, and program suppliers Xo negotiate a mutually 
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advantageous agreeaient'OT rates Other than those In the fee schedule. \ 
Subscribers kad suppliers are clearly worse off under CQiq)ul^o^ 11-' 
censing than "With full liability. * ' 

\ Ipien there are «any .different television markets and cable sy^eas* ^ 
the asslgnaent of property rights for prograonlng vlll affect the ulti- 
mate allocation «of re^urces. In such circumstances the -rights should 
be assi^d to promote economic efficiency. ^ Pull copyright liability 
will make It more likely that suppliers can capGiire the' Incremental 
valua of their programs to viewers and advertisers. By contrast / the • 
compulsory license provisions of the General Revision and the associated. 

••free rider" problems Impafr the-ablllty of sm)pll«rs to capture that 

2 3 ' * - ! 

Incremental value. ^ ^ 

" ■ • ^ • * 

Some of the supporters of the ^Oiqmlsory license provisions of ^che 
General Revision have raised doubts about the practicality of a system 
ot full copyright liability. They are sttuck by the appAent complexity 
of cable systems h^lng to negotiate program by program irlth every sup- 
plier for each statloa whose signal is Imported. They also point to the 
poor experlence^urtng the pfeerlod In wklch the FCC experimented with a . 
V requirement that cable systems obtain r retransmission ^nsent from the 
Imported station In^der to carry a <program.^ They ad^ thus led -to 
compulsory license as a Y>i^^ble modification of the principle of f\Al^ 
copyright liability which will reduce the costs of making transactions.^ 
For a bumberj of reasonsjtfe f eel that the 'full liability solution, , 
which would have Veen desirable In principle , was also workable In prac- 
tice, tte retransmission consent experiment was xuj^ ari^pproprlate test 
of >fullX^ablllty because of the legal Inability of stations to grant ^ 
consent under existing syndication contracts. In addition, since the 
courts had ruled that cal>le operators were not subject to copyright 
liability for distant signals, the operators may not. have wanted to 
establisK a precedent of liabnity for the signals they Importeed. If^ 
full llal^ility for retransmlssioa had b^ Imposed, then contr^E^s ^nd 
Instl tuitions would have developed to facilitate negotiations^ Inde^- 
pendent stations do manage successfully to complete negotiations fbr 
.program for their whole broadcast day, often with the use of standard 

• • ■ • * • 



contracts with fees based 6h well known advertlslogjrates per xhoAand 

households. Since cablK systems will* have to negotn^^nly the fees, 

instead ef the fees and episodes negotiated by Independenf^statlonq, 

. standard contracts and prrices should significantly redbce~~negotlation 

CQsts. Tt^ use of selling and purchasing i^ents similar to those now 

ea^lojed^by broadcast stations .could exploit the Economies of scale to 
* " • • - «. 

^ further reduce •negotiation costs. The emergence of multiple cable 

BfMtem organizations would have similar effects. 4Je agree. with a siat^ 

ment about the retransmission expe^^ment attributed to HirschUefer: 

"If cable Were. paying for retransmission, the owners of copyright would 

thlAk of a way of selling the rights/'^ . - 

Compulsory licensing like that of the Cener^J^eyislon has lower 

negotiation costs than a system based on full copyrighV liability. ^ 

Instead of having to negotiate ^either with program sup^iers or broad- 

cast amiona, eabl^ retransmit the Signal of a giv 

station tieed simply pay tf* prescribed percentage of their retreziue 

the copyright pool. > * V 

• There are, however^ four principal objections to compujLsory licens 

io^ In general and with ItKappllcation in the Gener^ Reyisidn in 

particular. : First, fees fixed by law need beat no relationship to the 

prlqes that^ the marketplace would produce if transactions could be ' ^ 

negotiated costlessly» While the fees in the General Revision do vnry 

with the receipts of th^^cable system, the schedule is not based on 




an estimate of the ^incremental valuation that viewers and advertise^ 
place on imported prograapii^.^ To our knowledge, no evidence has*eVet* 



be e n -prefcented-^or-^jastl f y th e ■ f ec scfaedt^ In C he R e vigl on*^- 

the only concern of legislators ha$ been* whether cable systems could 
"afford" the fees being charged.^ 

The following evidence suggests that the schedule will generate 
tevenues that are too low, in that they do not reflect t*he marginal 

A % • • * - 

value of iii|U)rted stations to advi^rtisers and cable viewers. V Foi; a 
typical small system (witlt semiannual subscriptipfi revemias less than ' 
$160»000'or about 4400 subscribers) the license fee will amount to less 
than 4.Sc/month per subscriber. On larger systemai'Hhe ^*will range 
from Ac per month If one eqaivalent signal is iiQpofted to il.7c for 
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>four equivalent ti^>orted slghali.'*-:^ contrast, the ^letwfrks, thelr^ 
affiliates -and independent stations earned $2.78 per nonth per TV 
household in 191^;^^ Moreover, the coablved value jsf prograos to 
advertisiers and Weiters shoidd excei^'tfiikf to ^ An " 

1 '^•Xtiaex will |^«*<Q^access t^the audience on a program. Since a ^ 
y_ viewer vlll watch the progn^ ^ prefers, advertising reflects only 

the viewer's cholci^ of .one prograa over another^ not Intensity ^ 
with which the viewer prefers that program over the others. For ex^tj^^ 
cobsu^rs frequently pay from $5 to $7 per month to cable systems In f 'V ^* 
order to obtain or Improve local reception. Using data on 6a>le pene-* 
tratlon, several authors have explored cdosuaer preferences for addl- 
tlonal channels. The formulas reptftt^^y Comanor and Mitchell (1971) 
^ ^ggest that consumers are billing t»' pay if rod'l9c tb 24q per month for 
, an additional Independent.^^ R. E. Park* sr (1972) 'penetration analysis 
suggests tha^ consumers in a market with no Indepeitdents would be Will- 
ie to pay about $2 per month- to Import three Independents and oi^>Ma^ 
catlonal chaimer «id that In markets thkt already have on VHP and two 
UHP lndep«nde|itir» subscribers are wUllng to pay from $1.40 to $1.70 
ft)r two adiUtlonal ltKdependents and two additional educational stations. 
For compar^Je i^ltuatlpns, Soil, Peck, and McGowan* d973) report consumer 
surpluses on the order of. $10. per month and $2.90 per'month per sub- 
scrlber for the sama;:i!ift) cases. j(Por many systems, tl^se amounts are 
morm thu mfflcUnt to pay importation costs. )^^ Thusj^ co^>ulsory 
licensing fee*, appear to be well below the average sutfif&iber'^ willing- • 
ness to B«y for addltlbnal channels and the value of access to audleno« 
— f«r-|idvertt8er»T^^2-_ — ■ ' ■ . '-^ 



With the data now available it is difficult.to^ assess the exact- 
magnitude of t^he change In ivvenue to program suppSLlers under compulsory 
licensing. B^iUver, we can approximate the value to prograif suppliers 
of a local in^epeadeat losing a viewer to. a distant signal. 'In 1974. * 
the advertisers '■pald''$2. 80 per month for the average TV home .'and inde- 
pendent staciiins 'paid about 25 percent of their revenues to program 
, •uppjlers^- The analysis by Park et al. (I97^^^^ugge8t4 that about half 

: *^ l<Jefl independent's audience wlU be^lost if two addlAonal In- 

% * ■ Idependwpt stations, are Imported. Thus in^jorder to compensata for the 

■ • . * * ' ' '. 
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Ims of audlence^Q the local Indepfodent statiba, program suppliera 
will have to flnf conpenaating revem^a.of about-*$0*35 per cable 
cuatoser per sooth: 4£oq>ulaorjr licensing vUJL generate ifi affaetting 
' ren^renue of ^0.07 im^^pcmth for the aubsoirlber t^t £a oh ft large 
cable ayate« laqiortiog tvdT atationa and chargli^ a'aybacrlij^tian fee ^, 
of $6 pftt aonth (aee Table 1) . Additional ^reveouea will ^dbitte' from 
regional and natioiud- advertiaer^c^Hoif ever; the additional* 4dver- ^ 
"^tiaing- revenuea to - the> fvo indeil»ende^ atationa imported are^ likely 
to Be leatf ii^l^ -the local slati^m^ir.iiisa, , since advert iaers vho valued 
the JHUdience highly (tRIFfbcal .^adv«rtiaers) are being replaiped by 
thop0 valued it leaa to begin, with (the Additional, regional and 
national advei^tiaera) • • / 

' In cop^raat to conpulaory di^naing, what would be the effect of 
CATV dn tfaft econonic return earned prograi suppliers. in a coBpati- 
tive Mh^e^ with copyrlght|l|^billty? /With respect to the market 

for advertiaing, ijf CATV draws izs audience 'lately from the ranka of 
viewera of existing atationa » a^raoms l£kely> then the total revenue 
froB advertisera wdll fall. On |kh4 other ^land, with respect to the 
market for cAble viewers, the net Mfect; must be to increase program ' 
suppliera* r^enuea ftom cable ays«M, since these Revenues are now 
virtually nohexiatent. Given what ye know aboy^.the willingness of 
Viewers to p)q^pr access to additlpnal signals^ nthe increase is likely 
jto be large. %|any event, full fco^y^ight yf^^By would ensure that 
program auppllibtl^would earn at li»|t i^fip^^ueyj^ becaus^ they 

would alwava hai^the option of deail|i^wlth« the stationa only. * This 

^zMt sUj^^lleiTd mil dbtain all of the InclMptat ^ 

ine^ pVTthe costs^ prlmarix|l microwave, that«.a cablm system ob- 
^^^^rtlng additional aignala. How much o^ the increase 
a|^b|j^n will depend'-pn the elasticity of program sugply. supply 
ce-elaatie (aa Owen, Beabe^ and Manning (1974) suggest in« 



1^ - 

•"O highly price* 

ai9pt« It5^^ »he^bable effect^ of Imposing full liability will 
be to call fort^wlditloiial programa.|i|'^ By contrast, if there is no 
liability and iLani.tuma out that the^aflkt of cable carriage la to 
reduce advertlsn^revenuea* the net ')M^f^m ^^^^ J''^ to^educe the 
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i^SB th^ p^fettlf yikstiCt the i^sltioto'of copyright Uablllty * 
wlir alter both the'niaber and the price of programs . The nuaber • 
of distant signals ^^>orted will ultimately be 14||ted by a rising 
•upply price o^ ptpgramlng and/or a d&llne on the asount subscribers 
are wUllng ttj pay* /or access to additional signals, 'when the number 
of imported signals reaches an equilibrium, the marginal resources em- 
ployed in program production will eiW np economic «rent8.^* 

A second majo.r difficulty .with compulsory! ittenslng Is that the^ 
formula contaltoed In the laif^ls llkjsly. j:o pro^e InflexlbW-t^ chan^H '" ' 
economic developments. ^ While' the. Ceaer»l Revision doe'sjconitikln a 
keSbhanlam for revising the fee sched'ule and even requires' that, under 
certaln^'rcuBst^ncfts; the schedule should be reassessed by the Royalty 

ableness, ne^|bet*the Revision nor Its accompanying 
UgisUtive history provides guid^ae to the Royai^ Tribtiial as to ' 
what Is ''rca?K>nable." Nor idoes It, permit the Tribunal to change the 
fee. schedule under importa^f changes in circumstances,^ other than rer 
visions In FCC •rulies, or changes in subscriber charges apart from those 

• nebessttmted by general- inflAtion. For axaiip;.e,' a schedule that Is 
appropriate for a nascent CATV Industry may become Inappropriate ps 
cabl^, penetration Increases, sub^^ntlally. Whll# th^ attei»pV.pn the • 
part of CATV industry fto take a ?free ride" may be innocfl«iUa If there 

» are relatively few subscribers, it Is likely t9 become imp6r$ant when 
major cities have. widespread cable service. To be, sure, total copy- 

• right payments will Increase With the number of subscribers, since 
t hese ^ aas at»-»st<blished-«s- a per ce Btage-of-«ahg c Y l ber ehargesT^ul 



^ ,the prices that the market would produce 'for Imported programs* wouldk 
. 'be likely to Increase even more rapidly than subscription fees. It 
,^ will be impossible fer the Tribunal to react to such a change by chang- 
ing the fee. schedule. .. , ' ^ 

. The failure of the General Revision to specify^ how fees aA to be 
revised when FCC impo'rtatlon rules arp' modified promises to be a- source 
of cpntroversy. Even before the General Revision had ^^en signed into 
' law, the National CabU Television ABsoclatlon 'aK>eared before the 
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Conmlsslon to argue for a, relaxation of the. nile^ the grounds t^haii: 
the passage of the Revision obviated the need for these restrictions.^^ 

.And the Commission Itself .has Indlcatft that It will Reconsider Its 

^ ' ..." /'■*.,'•' • 16 ■ 

rulesy giving as one reiasoif the enactment €f the General Revision. 

V But 3uch rule changes are^ precisely those which, according to the new 
law, must trigger a reconsideration of the copyright fee schedule. 
Thus, in attempting to establish a definitive copyright policy for 
. ' . CATV, the General Revision, rather than clearing the way for program- 

" mers to receive Compensation for their product, will delay those re- 
ceipts as the controversy 'is transferre/^o the FCC and to t^^ courts. 
A third difficulty with^jsQompulsory licensj^^ is that ^t requires 
/ a mechanism for dlstzlbutlng the fees collected, tinder the General \ 

Revlsiony * if copyright owners can agree oil a dlvisl&rt of cable system 'V 
'payments^ then that division is adcepted. Ifc^ no such agreement emer^s, 
^ # the Copyifight Tribunal must decide on an appropriate division. Unfor- 
^tunately^ here again the Revl^on gives the Tribunal no guidance as: to 
hipw' to proceed in^the event of controversy.* Since ther6 ar^ consider- \ 
able chang^Q in the mix ani .popularity ^bfcprdgx^ras su 
to y^r, disputes are quite likely toiarij$e%i • '>*^^ . 

^^V, The cade against eompulsory liSensiAg^^^V quite forcefully 

In the course of early hearings on the revlsi|>b of tlie CtoiScyrig^^ 
* In 1966 ;the Register oif Copyrights testified: "A compi^iry license' 
^ * ptoyl^ipn has to be used in a. very .guarde<i fashion, imi is, only 

it is abs6tlatelyt>necessary. . «when you try to fix a total rate 
"^^Nv *for all works used, you face all the problems of distribution, whlchu 

■ ' . ;^ - • - ;■■ 17 ■ ■ 

in some cases may be insurmountable." Unfortunately, the basic 
truth of this argument was obscured as the process of revising the 
* V' Copyright Act dragged on. c 

The, fourth and most significant difficulty with th6 cable provi- 
i s ions of the hew law is their detrimental ii^^ct oh t^he tirogr?^^ 
„v ^ I Since the' fees generated by the fee^^q^dik . 

ifall short of the value consumj^rs plac^e on the imported ^signals, the \ . 
- aggi^gate earnings of program suppliers will be too low (although some 

V • supp:^feM may earn too much). At first, the gap befiween actual and 
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"venues will be relatively ^small because distant signals' 
now offer only lijnited competition to local stations; only one in 
-Mven homes: has a e^ble connection. However, as cable penetration and 
.'distant signal importation increase, the ability of program suppliers 
to capture the fall value of their programs will decline. Sitice local 
independeftts . and network affiliates will face increased competition 
from distant signal^ their advertising revenues and ability to pay tor 
non-network fare. will decline. ^ • . 

The. total ijnpact of distant s:^a|ji importatit>n will depend on cable ' 
penetrdtlon into large markets and oPthe FCC'^ decisions about exclu- 
siyity^: Markieta^ wit^ oVer-the-air independents appear to be less suscepti- 
ble to cable penetration than markets without them: In addition j» it is ' 
ill these markets that the FCQ's present rules rgrant' local stations strong 
exclusivity protection from competition from imported 'signals--in 'the 
top 50 markets, the local station can maintain its exclusive right, to 
a^^pirogram for the duration of J,ts contract. Since these markets ac- 
count for the bulk of program suppliers' revenue^ the continuation 6t 
the FCC's exclusivity provisions will significantly diminish the poten- ^ 
V tially adverse impact on program suppliers of the compulsory licensing 
provisions of t;he Geiieral Revision. , • '. ' 

So far:we,'have considered only the efficiency question: da program 
suppliers redeiyeaddl^ their products? But dis- 

tant signal 'iinpoiftation will also affect the distribution of revenues 
^because local independents will, lose audience to distMit signals. To 
the extent that cable systems import signals from the large regional 
cities,- independents itt^aaller' markets will be at a disadvantage. The . 
FCe, with its iiistorical conVem for independent stations, may find some 
way to mitigafe the "ad^rse" consequences of cable expansion on local 
independents' revenues'. Although the FCC is not a part of the mechanism . 
for establishing copyright; fees, the General Revision does recognize 
tf^e FCC»s aMlity ito use rulemaking to^regulate cable. In particular; 
the FCC could: further restrict tlie number of distant 'signals imported ; 
^irfiidi' would lead to dShsumers ^^^ prpgrams when their willing- - ' 

rtess to pay exceeded the costs of prbvlding additional channels of 



progx^amnlng.. result vpuld be to solve the distant signal problel 

by severely, limiting the right of cable systems to import distant 

£flgnals. ■ . 

The workable alternatlye to this scenario wQiild be full liability 

for distant signal importation and the elimination of the FCC* s ability 

to restrict importation by cable operations. Although the case. for . 

full liability on distant signals (presented in Section II above) holds 
■ ■ ^ • . " * ' ■ 

independently of FCC action, deregulation of the market for signal Im-* : 

portation is necessary 'to prevent the FCC f rbm teducing the. potential 

g^ns to viewers by further restricting the ability of cable systems 

to Import distant flfignals* > 

' A third possibility would be for distant signals import^Sd. under the 

current FCC quota to be Wbject to compulsory licensitig, but to waive 

the quota and perndt'tmliml ted; importation 1 a c'ab|ei^sy8tem accept$^ ' 

fult liability for exo&as 8i^naZ8--those ^n' addition to the number now 

authorized by the FCC. • Such a scheme wipiild represeilir a decided ijvprpve- 

.ment over the present compulsory licensing situation, but ..whether this' 

particulate degree of copyright, liability could coine about within the 

frSinework^of the 1976 General Revision is •presently unclear. From a 

reading of the new law. It would appear that th^e Tribunal is limited 

ito assuring that the fee schedule remaios reasonable in lltght of/ the 

tec's importation' rules. • Revisions in the Commission s rules to 

authorize cable systems to import additional distant signals^ which 

would be necessary to make -this scheme possible, . would triggfts; a^.revi-'^"' 

slonfof the compulsory fee schedule, except ^when- the Coi^lssioii grants. 

"a waiver to an indlvidJual system^ ; Neither body, therefore, appears^ to 

be able to impose lla^ 11 tyfot excess signals, and un s this obstacle 

can be overco*& :by interpretation of the Act, further legislative re- 

-^slbn will 1)6 necessary to make such a scheme possible. The time fe- 

quired to fihally^ass the 1976 Act suggests that the prospects for 

early iiiq>rovements of the compulsory licensltlg mechanism are not bright. 
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"^is is the basic normative theme of Posner 's Eoonomio Analvaia 
of Lcait opi^cit. " 

. ^® argument pertains to the carriage by cable systems of 

distant signals . Under current FCC rules, cable systems are required 
to carry the signals of all .local stations and these stations a?e pro^ 
tected by the .prohibition against the simultaneous duplication of their" 
programming by cable sptems using imported signals. There would seem"" 
to be little^argumfent. for copyright liability for cable carriage of 
uxsai signals sinci once the program supplier sells a program to a 
local station, he oKtdins access' «> the entire local audience either 
over-the-air or on tfiip cable. In any event, liability could not be 
Imposed without the removal of the requirement that all local signals x 
be, carried. . ^ 

» ' - •■' 3 - . , • . 

°"5" ^^•'■X'^^ can be seen as a straightforward application of th^ 
Coase theorem in a context in which' it has not "been employed previ-T 
ous^. ^In Eoonomio AnalyUa of the Leu, pp. 161-163, in considering 
copyright liability for cable, Posner does not invoke the theorem but 
instead discussed a balar^cing of. the neeid for promoting creative activity 
agai^t the monopoly power that the copyright produces. But elsewhere, 
in discussing the appropriate placement of liability in negligence 
cases, Posner employs much the same approach we use heire ; "Where the 
costs ^of transacting are high. . .the economic functionof liability* 
is evident: it is to bring about the level 6f' accidents and safety that 
- would bring,^put:if tranisa^ feasible—the efficient 

JoTo ^^o'T^ of Negligence," Jowrnai of Legal Studies, January 

p., 37. But transactions would be feasible * we argue, if liability 
were imposed on cable systems. * 

Curiously, despite the oft-made claim that transactions costs 
would preclude direct negotiations. for programs, there appears to be 
little evidence to support such ffn assertion. The only data that we - 
^ve beetle to uncoyer have been thbse developed by Seiden to support 
Ms clalifi'^at 'as a constraint on signal Importation, the most likely 
,economi6 effects_^ of [copyright] costs is one of tbtal exclusion." (M. H. 
Seiden, OzJZe 2'eZfein,stm £;.5.:4. , New York, Praeger, 1972, p. 112.) 
Seidei^estlmatea that the annual cost of the administration of a cable 
system s copyright clearance activities would be $33,000 with additional 
costs for the copyright pa^6nts themselves. However, Seiden 's data were 
obtained not by examining cable systems but rather by looking at the 
costs of educational broadcasters for clearance activities. And the . 
costs he presents are not even those for Individual stations jfct instead 
are for National Educational Television, wtich acquires pro^Kos for 
subsequent clearances to stations . Even then, .Seiden' s dat^iome not 
from a direct analysis s>f tlije cost .of the clearance process bat are 
based^on reasonablV' iassuaijtions. about the number- and types « personnel 
and the associated off ice 6^^^ and overhead required to arrange for .' 



•the clearances of programs^ ..j,^ 
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Footnotes (contd^) , v, 

^It is unfortunate that, in the economic^ literature, the term 
"transactions costs" is used to describe two quite different phenomena. 
In the' discussions of the "Coase theorem," the term is applied to the 
costs wivalved when agreement must be reached among a large number Of 
parties in order to carry out an activity. Transactions costs are said 
to« be high in such situations because the free rider problem raises tte \. 
cost of reaching an agrfecment. A second mi^aning of the tcrm^ ; 
involves the costs, of negotiation, contracting, and eiiforcement > 
which exist even when exchange ie bilateral. Surprisingly, thlisf kind 
of transactions cost has received little attention in the llferifture. 
.For an exception, see Demsetz, "The Cost transacting," QtAorterly 
Journal of Eooncmioa ^ February i9$Si 

^One industry practice, the "stripping" of^ programs by independent 
stations, also liMts the cost of transactions by cable system . A 
common arsang^ent is for an independent television station to air dif- 
^ferent episodes of the same series during the same period during every 
*w^rfcday.^ Thus, there need be only one-fjfth as many programs to nego- 
tiate for than if this practic^^ were not f ollowed. * . ^ ' 

. - ^Quoted In L. L. Johnson, ^fitw^o/ CabU Telej^sum^ Same ; 
Problems 'kyf Federal RegulSiohi^^ Ttie Ran^orporatibn,- IM-^199-FF; ^ 
.Jamiar7Vi970, p. iC ■ 'I; ^ ;.;r--->:^( Z'^- .J^' ' ^.'-/vl "Vv' .V: . -jv 

' ' ■ ?One schemp to. ifeduJ^.the;co$^^^ ckble' systems^ would \ncur in negO^ 
tttiating for retiansiSssl^ns rl^tiaf is the so-called "blocl^ retwns- 
mlssion" proposal. .Under this, arrangemapt, a, program supplier^ho sold 
a program to a >roadcast station would be required to grant to the sta- 
tion the right to sell o^ give away the right to cable systems to re- 
Jtransmlt the* program. In this way,' the cost to a >cable system of nego- 
tiating for the station^s entire schedule of. programs would be greatly 
reduced because he coiad obtain the ^ole schedule in k single deal with . 
the statio«|irather thfitfi having to negotiate with many suppliers -of pro- 
grams. ■ > . 

Block' retransmission would be an'fefflclent solution to the lia- 
bility problem if the sole market Imperfection were ^he costs of, nego- 
tiating retransmission agreements. However, the fact that imported 
signals are public goods that can be re transmit ted by* any number of 
cable systems from any niimber of broadcast stations will lead to a 
situ|(tion in which insufficient compensation is paid to program suppli- 
ers (and to distant stations) by cable syst^ A Independent 
similar programming %rLll be in competition %ath one ano|^er ro^sell 
retransmission consent. Since it %rtll cost the indepehden* nothing fo * 
3ell the retftinsmission rights, the most that it can chiaxge a cable 
system will be. the additional cost of the cable-system from Importing • 
the signal from the next closest Independent if the program scheduleis 
are the same. If the program, schedules of the independents ;dlffer, the 
iBOst that^ station can extract from the cable systiem is the differential 
value of its program (net of importatloh costs) and that^ of the next 
best signal, which is not imported. If the station chaties more, the 
cable will find it more prof itable to go ta thie farther; srtatlon. As 
the Aumber of 'stations that can be jMppbrted increases, the amount that 
the/lBpprted station can extract shrink^. Unless a program schedule 
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Is tiiniquie to a station, or retransBlsslon is prohibitively expensive, * 
blbck retransmission leads to cable payments to stations which are 
largely locatlonal rents, that are btelow the subscribers' value 
the .programs Shown. Thus the additional payments that tan be extracted 
^rom_ imported stations by program suppliers will be less than the value 
to the- cable audience, net of 'retransmission costs. 

A problem arises as' to how to reconcile this assessment with the ' 
^act that copyright owners supported the Revision. One possible ex- 
planation is that, since the courts had ruled against suppliers in 
Teleprcmpter and Fortnightly, any delay Ih the passage of the Revision 
worked against the interests of suppliers. Some payments in the present 
might be superior to larger payments in the future. One might even ' 
trace the reduction in the proposed ^es and even the introduction of 
compulsory licensing to the outcomes of the copyright cases in the 
courts. 

10 A • - 

' , .Station and, network revenue divided by total television homes. 
Televtevon BeindboQk Xt97fi), fj,. 61a, 67a. ■ 

^hhe va^ue pf the additional signals is the price Increase neces- 
sary to keep the penetration rate constant when the signals are added. 

Tor estimates of the costs of Importation see Comanor and Mitchell, 
op cit. ) 

13 " ■ * 

Congress, estimated that the fee schedule in the General Revisio* 
o'*'^"" ^^'^ (House Report Number 94-1476, 94th Congress. 

Zntf Session, at 91). This amounts to less thanA percent of the over- 
all gross revenues of ^«M^ble systems, compared to the approximately 
30 perc«|it paid by tlie broadcast Indi&'try to program suppliers. While 
this^comparison is not entirely apt, the contrast in the figures is 
striking, indeed. • 
. ' 14_. . / 

xnere is, however, bne situation in which the in^sit ion of 
copyright liabiUQr would have no effect on the production of tele-s 
^vision programs— namely, If both the number of hours of televlsiott 
broadcasting and the quality of .programming were fixed. In that ^e, 
the imposition of liability would redistribute economic rents from CATV 
systems to program suppUers but would leave unaltered tJhe programiina 
broadcast by local and distant stations. 

It might appear that the number of broadcast hours is indeed 
fixed, since in most markets there are no unused VHF channels I How- 
ever, a substantial number 6^ UHF channels remain vacant and, moreover 
a significant number of the independent stations now on the air are 
only mar^toally viable, so thit changes ±a the advertising revenues 
a^^jglfto stations could well 'alter the number of broadcast hours. 
?fl»thermoire,- the^ quality of prograpaing now jivailable in the market is 
quite variable. . . 

- ' 15 " ■ ' ■\ ' ' * ■ 

••Harris Diagno^ Cable Ailments, Offers Cure-All," fywtdaaatina 
October 18", 1976,. pp.. 52-53. ^ «T«a««tx7i^, 
'16„__ ■ ' ■ • V . 

.. "FCC Starts Ball Rolling on Exclusivity and RefranchisinR." 
Broedeaetiiig', -Savealbtir-S, 1976, p. 26. 
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Copyright Lok) Reviaion-CATV ^ Hearings Before the Subconalttee 



on Patents, Trademarks, and Copyrights the Coottlttee on the Judiciary, 
United States Senate, 89th Congress, 2nd Session, p. 12. ^ 
18 

laportlng a distant signal Increases the number of competitors 
for ac^efs to a girven audience* The audience on each' existing channel 

^'vill fall if the new station gains any atidlence and the total audience 
remdiins constant; total audience size appears to be insensitive to the 
number of stations aWllable beyond four oi; five stations. For example, 
Pairk, Johnson, 'and Fishmai^ estimate that the addxxlon of two independeut 
VHP stations to be a matkft with thr<-t network and one independent VBF 
staticrilf will, lower the original Independent's share of revenues from 
19*3 percent Vfxt 0.^^^ a dirop of 55 percent;' see R/ E. Park, L. L./ 

Jphnsotti Aid IS. Pishman, Pr^folfi^tg, the Gtk)i^ of TeUvisi^ Bxwid^ 

, lAplioatiorwfor Speaii^ • 

Pebrtiary 1976, p. 256. They (pj^^308) ayggest a drop in audience size 
' of approximately the. same amount ;' riMdi^40i^H^pport is provided by ^ / 
an analysis of the individual stations^rates in markets -with different 
numbers of stations in Stanley M. Aesen, **The Value of Television Time'," 
Southern Economie January 1976, and by the analy/ds of R. E. 

r-Park in>rhe Grow^ j^f^^^ and i,td)| Probable Impact OA Over-the-Alr 

\teMvdcastlng/* Kay 1971. ^ ' , ^ 

-~ ^'tQC Rules > 

' Under comiH^s^g^i^ricen?^ exclusivity regulations also^d. 

diminish tfhe i^>4cl^^ rldfr problem associated with distant 

signal i^p.rtaMi^/ response to the enactment of the "tenl^aslUf^!! 

Revision, , )^^;|^ a modl£lca£*on of its exclusivity ^ ^p^^' 
regulat le^^K^^ Jf ^^jt ^i^IS) • 'In contrast , under full liability, texciii- 

slve cc^VWt^ wg^ when the pro^aaner would receive mQ|^v 

revegji^TOt^ a local station than dt. trould. froi^ the 

comb fi l fe ayte^i^^ ,and from the cable syst&s* importing . t 

distant; -iMlp^^ valued the imported, signals highly - 

enough ii^^^Sfi pay the supplier enough to compensate : "^^^'^ 

.rhim for:;i^fj^^\^i^^ locai^ignals. As we noted in Sec- | 

. tlon IV^ tJ^te^ is necessary^ to avoid the free rlde^ 

probj^cm especially under compulsory li- 
censing 0i^jttb;%i&^ 
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V. CONCLUSION 

A carefully drwnjcopy right law can provide a workable solution 
to the special complications that arise tVthe market *f or television , 
programs. Since there are many potential ^^rs, each will have Uttle 
or no Incentive to pay for the use of^a pro*gram unless required to do 
so. As a result, even if the combined valuation of all users exceeds 
a program* a costs, the program may not be produced. Imposing full 
copyright liability on cable systems that Import distant signals can 
be a relatively efficient mechanism for avoiding this "free rider** 
problem*. 

The courts rejected copyright llablUty for the Importation of 
distant iBlgnals, and the 1976 Gedetml Revision of the Cepyrlght Act 
has embraced a compulsbty licensing solution. The objective of com- 
pulsory llcensl^ Is to limit negotiation costs, but unless rates are 
set correctly and adjusted^frequently they will creata^the wrong In- 
cezf%lves to program suppliers. If, as we conjecture, the rates con- ^ 
tained In the Revision will generate too ^Ittle revenue, then as cabW' 
^ p^tfatlbn and distant signal importation increase, the ability ^ pro- 
- gram aupplierm to capture the incremental value at their 'programs will 
, decline. Som^ suppliers may be forcid out pf .jh^siness and others eotay 

never enter the Industry at all. Iforeover, since the distribution of 

m • ■■ ■ # 

royalty fees need %ear little relation to a parti<cular progru*s value, 

the coaq>osition of prograidming will also be adversely affected. 

Duetto the existence of negotiation costs, dbe cannot establish 
that full liability is unambiguously superior to compulsory licensing 
at the present level of cable penetration of televisl^^rkets • Never- 
theless, the long-run cooseqtt'ences of failing to adopt full^ liability 
4uce clear. As cable penetration incireases, the "free rider** problem 
will dominate the costs <|| negotiation. A program market based on 
<ompttl»ory liceni^ing will fail to contain the ntnber and variety of 
progrliii that wouM be produced In a market with full copyright lia- 
bility im lArich producers, cable systems, and television stations more 
fully resppod to consumer preferei^es. 
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